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To:  San Juan County Council 

 

CC:  Pete Rose, Randall K. Gaylord   

 

From:  Common Sense Alliance 

 

Date:  April 14, 2010 

 

Re:  Further Explanation Regarding “and Acreage” Comments (Land Use Element) 

 

The Common Sense Alliance (CSA) would like to thank the Council for its attention to our 

comments on the Land Use Element during the hearing on April 6, 2010.  We know that you have 

been laboring under a great extra burden working to fix mistakes of the past so that we can move 

forward in a more orderly and efficient manner.   

 

We appreciate the opportunity to participate in the process and recognize that you share our 

commitment to continuous quality improvement in San Juan County.  The CSA is a young 

organization, but we are working to improve the timeliness and usefulness of our comments.   

 

Introduction 
 

We believe it is necessary to revisit one of our comments on the Land Use Element because of its 

importance in the context of the CAO consideration and because, given time constraints, we do 

not believe (1) that the Council had an opportunity to fully consider this issue during the hearing 

on April 6, 2010, or (2) that we adequately explained our concern regarding this important issue at 

that time.  The issue appears in Wetlands subsection 2.5.B.d (Page 27 of the hearing draft). 
 

Conclusion 
 

Since the policy currently stated in Wetlands subsection 2.5.B.d (page 27 of the hearing draft) of 

the Land Use Element protecting wetlands from a net loss of acreage (1) was not adopted 

considering BAS and (2) is not required by law, it must be removed from the Comprehensive Plan 



San Juan County Council 

April 14, 2010 

Page 2 
 

Common Sense Alliance • Post Office Box 1249 • Friday Harbor, WA 98250 
info@commonsensealliance.net • www.commonsensealliance.net 

to avoid violating RCW 36.70A.172 and improperly limiting the County’s flexibility in crafting 

appropriate land use regulations under the CAO considering best available science (“BAS”). 

 

Discussion 
 

In our comments at the hearing on April 6, 2010, we identified several instances in which certain 

policy statements in the Land Use Element might limit the flexibility available to the County in 

crafting appropriate land use regulations based on the consideration of BAS.  In our current 

situation, BAS had not been adopted by the County at the time of the Planning Commission’s 

review of the Land Use Element – or indeed, to date -- as part of the annual update to the 

Comprehensive Plan.  Because our CAO provisions must be consistent with the Comprehensive 

Plan, policy decisions in the Land Use Element will constrain, to some extent, your options for land 

use regulation in the CAO.   

 

We believe that our comments failed to stress sufficiently, the statutory requirement that both 

policies and development regulations be adopted considering BAS. RCW 36.70A.172 (“In 

designating and protecting critical areas under this chapter, counties and cities shall include the 

best available science in developing policies and development regulations to protect the functions 

and values of critical areas”).  Ideally, a county would have BAS available to its planning 

commission for consideration in the Comprehensive Plan update.  This was not possible in our 

current situation.  We believe that the Land Use Element properly recognizes this requirement and 

commits the County to comply with it by establishing San Juan County policy to:  “In accordance 

with the Washington Growth Management Act, in designating and protecting critical areas 

establish regulations that protect Critical Areas based on consideration of best available science.” 

Land Use Element, Section 2.5.B, Policy 1 (Page 25 of the Hearing Draft).  We believe that this 

policy should be sufficient to demonstrate GMA compliance as long as no specific policy reflected 
in the Land Use Element (actually anywhere in the Comprehensive Plan update) is inconsistent 
with that requirement and this policy. 
 

Wetlands Subsection 2.5.B.d (Goal) is Inconsistent with the RCW  
and Section 2.5.B (Policy 1) of the Land Use Element 

 

The provision in question states:  “Goal:  To protect wetlands from a net loss in functions, values, 
and acreage.”  (Emphasis added.)  As we have explained, protecting against a loss of wetland 

functions and values is required by law, but avoiding a loss of wetland acreage is not necessarily 

required.  According to the state regulations applicable in the uplands: “Development regulations 

may not allow a net loss of the functions and values of the ecosystem that includes the impacted 

or lost critical areas.”  WAC 365-196-830 (emphasis added).  It appears that this regulation, which 

specifically refers to “lost critical areas,” contemplates some loss of critical areas as long as there is 

no net loss of the functions and values of the associated ecosystem.  Accordingly, protecting 

against a loss of critical area acreage is not necessarily required by the GMA.  
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Although San Juan County might ultimately conclude that it is appropriate to protect against a net 

loss of wetland acreage, it may not properly do so without first considering BAS.  RCW 36.70A.172.  

Since the policy currently stated in the Land Use Element protecting wetlands from a net loss of 

acreage (1) was not adopted considering BAS and (2) is not required by law, it must be removed 

from the Comprehensive Plan to avoid violating RCW 36.70A.172 and improperly limiting the 

County’s flexibility in crafting appropriate land use regulations under the CAO considering BAS. 

 

We submit that retaining “and acreage” in the no net loss provision of the uplands Land Use 

Element of the Comprehensive Plan at this time would subject the County to challenge – 

unnecessarily in our opinion – for failure to comply with the GMA requirement that not just its 

development regulations, but also its land use policy, be adopted considering BAS.1  The no net 

loss policy including “and acreage” in the prior update of the Comprehensive Plan was not 

adopted considering BAS.  Accordingly, it must be deleted from the Comprehensive Plan at this 

time to comply with RCW 36.70A.172 and enable the County to properly consider BAS in adopting 

any revisions that may be found necessary as we complete the CAO review process. 

 

*             *             * 
 

We hope that this additional explanation is helpful to the council.  Please feel free to contact us if 

you have any questions regarding this issue. 

 

                                                
1  We believe that the better practice would be for the Planning Commission to consider BAS in making its 
recommendations regarding critical areas.  This was not possible for pending the update because the review of BAS is 
just getting underway.  Pending completion of the BAS review, we believe that adopting a general policy in the 
Comprehensive Plan that the County will consider BAS in its land use policy and regulations should be sufficient to 
satisfy RCW 36.70A.172 -- as long as the County does not include provisions in the Comprehensive Plan at this 
time that could preclude changes based on BAS once the BAS review is completed and the Council adopts the 
San Juan County BAS for this update.        
 


